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finality of a decision or suspend its op-
eration. 

6101.34 Harmless error [Rule 134]. 
No error in the admission or exclu-

sion of evidence, and no error or defect 
in any ruling, order, or decision of the 
Board, and no other error in anything 
done or omitted to be done by the 
Board will be a ground for granting a 
new hearing or for vacating, reconsid-
ering, modifying, or otherwise dis-
turbing a decision or order of the Board 
unless refusal to act upon such error 
will prejudice a party or work a sub-
stantial injustice. At every stage of the 
proceedings the Board will disregard 
any error or defect that does not affect 
the substantial rights of the parties. 

6101.35 Award of costs [Rule 135]. 
(a) Applications for costs. An appro-

priate party in a proceeding before the 
Board may apply for an award of costs, 
including if applicable an award of at-
torney fees, under the Equal Access to 
Justice Act, 5 U.S.C. 504, or any other 
provision that may entitle that party 
to such an award, subsequent to the 
Board’s decision in the proceeding. For 
purposes of this section, ‘‘decision’’ in-
cludes orders of dismissal resulting 
from settlement agreements that bring 
to an end the proceedings before the 
Board. 

(b) Time for filing. A party seeking an 
award may submit an application no 
later than 30 calendar days after a final 
disposition in the underlying appeal. In 
the case of an appeal that is adju-
dicated, the Board’s decision becomes 
final (for purposes of this section) when 
it is not appealed to the United States 
Court of Appeals for the Federal Cir-
cuit within the time permitted for ap-
peal or, if the decision is appealed, 
when the time for petitioning the Su-
preme Court for certiorari has expired. 
In the case of an appeal that is resolved 
as a result of settlement, the Board’s 
disposition becomes final (for purposes 
of this section) after receipt by the ap-
plicant of the order granting or dis-
missing the appeal. 

(c) Application requirements. An appli-
cation for costs shall: 

(1) Identify the applicant and the ap-
peal for which costs are sought, and 
the amount being sought; 

(2) Establish that all applicable pre-
requisites for an award have been satis-
fied, including a succinct statement of 
why the applicant is eligible for an 
award of costs; 

(3) Be accompanied by an exhibit 
fully documenting any fees or expenses 
being sought, including the cost of any 
study, analysis, engineering report, 
test, project, or similar matter. The 
date and a description of all services 
rendered or costs incurred shall be sub-
mitted for each profession firm or indi-
vidual whose services are covered by 
the application, showing the hours 
spent in connection with the pro-
ceeding by each individual, a descrip-
tion of the particular services per-
formed by specific date, the rate at 
which each fee has been computed, any 
expenses for which reimbursement is 
sought, and the total amount paid or 
payable by the applicant on account of 
the sought-after costs. Except in excep-
tional circumstances, all exhibits sup-
porting applications for fees or ex-
penses sought shall be publicly avail-
able. The Board may require the appli-
cant to provide vouchers, receipts, or 
other substantiation for any costs 
claimed and/or to submit to an audit 
by the Government of the claimed 
costs; 

(4) Be signed by the applicant or an 
authorized officer, employee, or attor-
ney of the applicant; 

(5) Contain or be accompanied by a 
written verification under oath or af-
firmation, or declaration under penalty 
of perjury, that the information pro-
vided in the application is true and cor-
rect; 

(6) If the applicant asserts that it is 
a qualifying small business concern, 
contain evidence thereof; and 

(7) If the application requests reim-
bursement of attorney fees that exceed 
the statutory rate, explain why an in-
crease in the cost of living or a special 
factor, such as the limited availability 
of qualified attorneys for the pro-
ceedings involved, justifies such fees. 

(d) Proceedings. (1) Within 30 calendar 
days after receipt by the respondent of 
an application under this section, the 
respondent may file an answer. The an-
swer shall explain in detail any objects 
to the award requested and set out the 
legal and factual bases supporting the 
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